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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That that On 26/10/2015 one Abdul Goni Rahman lodged an FIR with the 

Officer-in-charge of Kalaigaon P.S. and alleged that on 25/10/16 at about 3.30 

pm his mother Sarmali Begum was standing in front their house in her side. Then 

Md. Ismail Ali of their village came with his motorcycle bearing no. AS- 13- E- 

0191 coming towards Kalaigaon with high speed and in negligent manner, hit his 

mother. She fell on the road and was injured severely. As soon as she was taken 

to GMCH but she  died on the way at Bejera. His mother was about 50 years old. 

As he was busy in the treatment of his mother, he was late in lodging the FIR. 

So, the informant prayed before police for taking necessary action against the 

accused person. 

 



 

 On receipt of the F.I.R., Kalaigaon P.S. Case No. 107/2015, U/S 279/304(A) 

I.P.C. was registered. Accordingly police went for investigation, examined 

witnesses, collected evidence and on completion of investigation finding sufficient 

materials u/s 279/304(A) I.P.C., submitted the Charge-sheet against accused Md. 

Ismail Ali. Hence the prosecution case is. 

 That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court and this court, on perusal of the Charge sheet 

and the other documents sent by the police u/s 173 Cr.P.C. found sufficient 

materials to proceed against the accused Md. Ismail Ali and issued process 

against him.  

Accordingly accused Md. Ismail Ali appeared before the court and the 

necessary documents u/s 207 of Cr. P.C. were given to the accused and 

considering the relevant documents and hearing both the parties, particular of 

the offences u/s 279/304(A) I.P.C. were read over and explained to accused Md. 

Ismail Ali to which he pleaded not guilty and claimed to be tried. 

During trial prosecution side examined ten witnesses who were cross 

examined by the defence. The prosecution declined to examine any other 

witnesses on their behalf and prayed for closing the evidence of the prosecution 

witnesses. Accordingly the evidence of the prosecution side was closed. The 

examination of the accused u/s 313 of Cr.P.C. was recorded as per law mad kept 

with the record. No defence witness was examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

(i) Whether on 25.10.15 at about 3.30 pm accused Md. Ismail Ali 

drove his vehicle on public road in a manner so rash and negligent 

as to endanger human life or to be likely to cause hurt or injury to 



any other any and thereby committed the offence punishable u/s 

279 IPC? 

 

(ii) Whether on 25.10.15 at about 3.30 pm accused Md. Ismail Ali 

caused death of Samali Begum by doing a rash and negligent act 

and thereby committed the offence punishable u/s 304 (A) IPC?  

 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

For the sake of convenience both the points for determinations are taken 

together for discussion.  

 

PW 1 Abdul Goni Rahman stated that he is the informant in this case and 

knows the accused person. About 6 months ago at about 03:30 pm, his mother 

Sarmali Begum was standing on the side of the road along with some children 

and then the accused, riding on motor cycle, hit his mother. His mother fell on 

the road. When the children shouted he along with his brother Mukul Ali and the 

villagers came to the place of occurrence and saw that his mother was lying on 

the road and the accused was standing with his motorcycle at about 20 feet 

away. They took his mother to the Kalaigaon Hospital and from there they were 

taking her to GMCH. However his mother died on the way to GMCH. His mother 

got fracture in the right side rib and hands .  Later on they returned home and 

informed in the Kalaigaon police station. Postmortem of dead body was done in 

hospital. Later on he lodged the case.   

In the cross examination of PW1 stated that he did not see the incident. 

He did not see that the accused driving the vehicle at high speed. At the time of 

incident one child of about 7 years and 3 children of about 3/4 years were 

present. It is not fact that the accused did not hit his mother. It is not fact that 

he has deposed falsely as the deceased was his mother. Farid Ali, Babul Ali and 

Nur Muhammad lives near the place of occurrence. 



PW 2 Mukul Ali stated that he knows the informant and the accused 

person. On 25/10/2015 at about 03:30 pm, accused caused one accident and 

injured his mother Sarmali Begum. His mother was standing on the side of the 

road along with some children and then the accused, riding on motor cycle, hit 

her from the backside. His mother fell on the road and became unconscious. 

They took his mother to the Kalaigaon Hospital and from there they were taking 

her to GMCH. However his mother died on the way to GMCH.   The accused 

drove the motor cycle in high speed on the day of the accident and caused the 

accident.  

In the cross examination of PW2 stated that It is not fact that he was not 

present at the time of the accident. His mother and the children were on the 

same side of the road. Police interrogated him. it is not a fact that he said to 

police that he was not present at the time of the accident. He was taking bath in 

the bath room by the side of the road.  It is not a fact that the accused did not 

cause the accident. It is not a fact that when his mother was going to take one of 

the children from the other side of the road, there was the accident. He did not 

see the accused driving the motor cycle. It is  not a fact that he has deposed 

falsely.  

PW 3 Babul Ali stated that he knows the informant and the accused. .  

About 6/7 months ago at about 04:00 pm, he came to the road and saw the 

mother of the informant lying by the side of the road. The accused was also 

standing with his motorcycle on the road and said that he caused the accident.   

They  took the lady to the Kalaigaon Hospital and from there they were 

taking her to GMCH. However the mother of the informant died on the way to 

GMCH.     

In the cross examination PW 3 stated that It is a fact that he was not 

present at the time of the accident. Police did not interrogate him. It is not a fact 

that the accused was not standing with his motorcycle on the road and said that 

he caused the accident. The accused also went with them to Kalaigaon. Some 

children were also present at the place of the occurrence. It is not a fact that 

when the woman was going to take one of the children from the other side of 



the road, there was the accident.  The woman was lying on the ride side of the 

road.  It is not a fact that he has deposed falsely.  

PW4 Sahibun Begum stated that she knows the informant and accused. 

About 8 months ago at about 03:15 pm, her mother in law along with some 

children were standing on the left side of the road and then the accused, riding 

on motor cycle, hit her from the backside. Her  mother fell on the road and 

became unconscious. The accused drove the motor cycle in high speed on the 

day of the accident and caused the accident.  

They took her mother in law to the Kalaigaon Hospital and from there 

they were taking her to GMCH. However her mother died on the way to GMCH.    

In the cross examination PW4 stated that It is not fact that she was not 

present at the time of the accident. At the time of the accident she saw the 

accused standing on the road and her mother in law was lying on the road.  It is 

not a fact that when her mother in law was going to take one of the children 

from the other side of the road, there was the accident.  It is not a fact that she 

has deposed falsely.  

PW5 Mahsin Ali stated that he knows the informant and the accused 

person. The incident took place in 2015. He heard that one accident took place in 

his village. When he came to the place of the occurrence he saw one motorcycle 

by the side of the road in front of the house of the informant. Later on police 

came and seized the motorcycle.  

In the cross examination PW5 stated that he did not see the accident. He  

heard that when the deceased tried to cross the road there was the accident. 

The son of the accused was also with the victim when she was taken to the 

Hospital.   

PW 6 Ajgar Ali stated that stated that he knows the informant and the 

accused person. The incident took place in 2015. He heard that one accident 

took place in his village. Later on police came and seized the motorcycle.  

In the cross examination PW6 stated that he did not see the accident. He  



heard that when the deceased tried to cross the road there was the accident. 

The son of the accused was also with the victim when she was taken to the 

Hospital.   

PW 7 Makibur Rahman stated that he knows the informant and the 

accused.  About one year ago at about 03:30 pm, when Sarmali Begum tried to 

cross the road and the front wheel of the accused hit the woman and then they 

sent the women to the Hospital.  

In the cross examination by the defence, PW7 stated that the woman ran 

to the other side of the road.  At that time he and the accused were going 

towards Kalaigaon.  It is not a fact that the accused used horn at the time of the 

accident. The motorcycle was not in high speed.  

 As the witness gave the answers as asked by the learned counsel for the 

accused in yes or no some questions were put to him by the court.  

In the examination of PW7 by the court he stated that at about 3:30 pm 

he was going to Kalaigaon riding a bicycle.  He does not know the speed of the 

motorcycle. The condition of the road was good. The motorcycle was in his back 

side. No one present at the time of the accident. Abdul Gani, Mukul Ali and 

somebody went to the Hospital in 108 vehicle. The motorcycle was standing at 

the place of the occurrence. The woman got injury in her right leg. One small girl 

was with the woman.   

PW8 Ikramul Ali stated that he knows the informant and the accused. The 

accused is his father. 25/10/2015 his father was going to Kalaigaon riding his 

motorcycle, using the horn and then there was the accident as one women 

wanted to cross the road. He came to the place of the occurrence about 10 

minutes of the accident. The leg of the woman was broken. Later on the woman 

was taken to the Hospital.  

In the cross examination, PW8 stated that at time when he reached the 

place, he heard that when his father was going along the road, the woman ran 

and there was the accident.  

 



PW 9 Dr. Phatanga Khungur Brahma stated that On 26-10-2015 while he 

was working as Medical Officer at Udalguri Civil Hospital, he did the post Mortem 

examination of one Sarmali Begum. On examination he found multiple rib 

fracture in the right side of the chest. There is collection of blood in the pleural 

cavity. Contusion of the right lung.  Lacerated wound in the right forearm. 

Fracture of neck of left femur.   

As per his opinion the cause of death was due to internal bleeding caused 

her multiple fracture.  

In the cross examination PW9 stated that the time of death is mentioned 

in the report. He has not mentioned as to whether the injuries are ante mortem 

or post mortem in his report.  

PW 10 Mahadev Nath stated that On 26-10-2015 while he was working as 

ASI at Kalaigaon police station, on that the day O/C of that police station 

received one FIR from Md. Abdul Gani Rahman. Then the O/C of the said Police 

station registered one case and he was asked to investigate the case. Then he 

went to the place of the occurrence. At the place of the occurrence he drew the 

sketch map, and took the statement of the witnesses. He did the inquest of the 

victim. He  found injury in the right hand and fracture of the right leg, injury near 

the right eye, Injury in the right side of the belly of the victim. He also seized one 

motorcycle and the document. He also sent the dead body of the victim for the 

post mortem examination. He also arrested the accused Ismail ALi and later on 

accused allowed to go on bail as the alleged offence were bailable in nature. He 

also collected the Post Mortem report of the victim.  After completion of the 

investigation he submitted the charge sheet U/S 279/334(A) I.P.C. against 

accused Ismail ALi.  

In the cross examination PW10 stated that he did not give prayer to the 

Executive Magistrate for the inquest. They do not give prayer to the Executive 

Magistrate for the inquest in the case of accidental case.   Witness Mukul Ali did 

not say to him that he was in the place of the occurrence on the day of the 

accident.  



At the stage , I would like to go through the relevant legal provision. 

Section 279 of the Indian Penal Code lays down about  Rash driving 

or riding on a public way.— 

―Whoever drives any vehicle, or rides, on any public way in a manner so 

rash or negligent as to endanger human life, or to be likely to cause hurt or 

injury to any other person, shall be punished with imprisonment of either 

description for a term which may extend to six months, or with fine which may 

extend to one thousand rupees, or with both.‖ 

           The case of the prosecution is that at about 3.30 PM on 25/10/15 when 

Sarmali Begum standing in front of the house of informant Abdul Gani Rahman, 

accused Ismal Ali came, riding his motorcycle bearing number AS13 EO191 in 

high speed and after losing his control, he hit Sarmali Begum. The informant 

further stated that immediately Sarmali Begum was brought to GMCH. However 

on the way Sarmali Begum died at Bezara. 

 In support of the case of the prosecution 10 PWs were examined.  

PW1 during his cross examination stated that he did not see the accident 

as well as he did not see the accused driving the vehicle in high speed. However 

from the deposition of PW1 it is found that PW1 is the witness as to the fact that 

on the day of the incident his mother was lying on the road and accused was 

standing with his motorcycle at a distance of 20 Feet from the place of 

occurrence.  

From the cross examination of PW2 it is found that at the time of the 

accident he was taking bath in the bathroom by the side of the road. Moreover 

PW2 during his cross examination deposed that he did not see the accused 

driving the motorcycle. From the evidence of PW2 it is found that though he was 

not present at the exact time of the accident, he is the witness to the fact that on 

the day of the incident his mother got injury. From the evidence of PW3 it is 

found that he came to the place of occurrence after the accident as PW3 

deposed that he saw the mother of the informant lying by the side on the road 

and the accused was standing with his motorcycle on the road.  



One of the most vital witnesses in the incident is PW4 who deposed that 

on the day of the incident her mother-in-law was standing on the left side of the 

road along with some children and then the accused, riding his motorcycle, hit 

her mother-in-law from the backside and that he accused drove his motorcycle in 

high speed. It is found PW4 specifically stated that her mother-in-law was 

standing by the left side of the road. Moreover it is found that defence could not 

impeach the credit of PW4 by way of cross examination of PW4. Rather PW4 

denied the suggestion of the defence that on the day of the incident she was not 

present at the time of the accident. PW4 reiterated, during her cross 

examination, that she saw the accused standing on the road and her mother-in-

law was lying on the road. 

 During argument learned counsel for the accused argued that when the 

victim was going to take one of the children from the other side of the road there 

was the accident. So there was no negligence on the part of the accused. On the 

other hand Learned APP argued that the negligence and the rashness of the 

accused is proved by the prosecution witness including the medical report of the 

victim. Had the accused driven the vehicle in moderate speed the victim would 

not have got so many injuries. I have also gone through the evidence of PW9 

who is the Medical Officer and who did the post mortem examination of Sarmali 

Begum. PW9 deposed that on examination he found Multiple Rib Fracture, 

Fracture of neck of left femur. Learned APP argued that such type of fracture is 

not possible if a human being is not hit with sufficient force. Learned APP A 

Paurel also stated that the type of injury of the victim clearly shows the rashness 

and negligence of the accused.  

It is also found that prosecution has proved the seizure of the motorcycle 

by way of examining the seizure witnesses namely Mahsin Ali and Ajgar Ali as 

PW5 and PW6 respectively. During argument learned counsel for the accused 

argued that the fact that the victim met with the accident when she tried to cross 

the road is supported by PW7 and PW8 and hence there is reasonable doubt as 

to the allegation of the prosecution. To this point Learned APP argued that PW8 

did not see the accident as he himself admitted that he came to the place of 



occurrence about 10 minutes of the accident and his evidence is nothing but hear 

say. On the other hand learned APP argued that the PW7 is not trustworthy 

witness and hence his evidence is not believable. It is found that PW7 admitted 

during his Examination in Chief that on the day of the incident when the victim 

tried to cross the road, the front wheel of the accused hit the woman and during 

cross examination, PW7 deposed that the motorcycle was not in high speed. 

However it is found that during cross examination PW7 denied the suggestion of 

the defence that on the day of the incident the accused used horn at the time of 

the accident. For clarification of the evidence of PW7, some questions were 

asked by the court to PW7 wherein PW7 admitted that he had no idea about the 

speed of the motorcycle and that the condition of the road was good. Hence if 

the evidence of the PW7 is considered then it is found that he was present at the 

time of the accident and that the accused did not use horn at the time of the 

accident. Even for the sake of argument if it is considered that the victim met 

with an accident when she tried to cross the road it was the duty of the accused 

to use the horn to make the victim aware, that he was driving his motorcycle and 

she should give space to the accused.  

The identity of the accused is not disputed because the presence of the 

accused at the place of occurrence and the seizure of the motorcycle on the 

place of occurrence is proved by the prosecution beyond reasonable doubt. 

          Moreover there is no doubt as to identity of the driver of the alleged 

motorcycle as the accused himself admitted during his examination u/s 313 

Cr.P.C. that on the day of the incident he drove the motorcycle.   

At this stage I would also like to cite the decision of the Hon'ble 

Gauhati High Court in 2012(1) GLT 152 Nilamoni Hazarika -Vs- State of 

Assam where the Hon'ble Gauhati High Court held that ―When a person fails to 

take , while doing an act , precaution , which a reasonable and prudent person is 

expected to take or ought to take , it amounts to negligence . When a person , 

conscious of the fact that his action may cause harm or damage , takes the 

action with utter indifference to the consequences , which may ensue from his 



such act , he is said to have done the act rashly . In other words , when a person 

fails to take , while doing an act , such precaution , which a reasonable and 

prudent person is expected to take or ought to take , before doing the act , such 

doing of the act would amount to negligence. On the other hand , when a person 

, who is aware of the risk , which his action involves , does the act with utter 

indifference to the consequences , which his action is likely to entail , such an act 

is a rash act .‖ 

 

In view of above discussions and cogent evidence on record , I hold that 

at the relevant time accused drove the motorcycle rashly and negligently and 

therefore, he is guilty U/S.279 of the IPC.  

Now, let us find whether accused can be held guilty U/S.304 (A) of the 

IPC .  

Section 304 (A) IPC postulate a rash and negligent act entailing death of 

another. The death should be the direct result of rash and negligent act of the 

accused and that act must be the proximate and efficient cause with out the 

intervention of another’s negligence. 

The informant stated that victim died as she was hit by one motorcycle. 

Moreover the fact that the victim died due to the accident taken place on 

the day of the incident is also proved by PW10 who investigated into the offence 

and did the inquest of the victim. PW10 stated that he did the inquest of the 

victim and found injury in the right hand and fracture of right leg, injury near the 

right eye and injury in the right side of belly of the victim. Moreover PW10 seized 

the motorcycle from the place of occurrence. The presence of motorcycle at the 

place of occurrence and the type of injury specifically shows that within all  

human probabilities, the accident was caused by the accused. It is also found 

that the inquest report was exhibited by the prosecution as Exhibit 5. However as 

the inquest report was a carbon copy at the time of the marking of the inquest 

report, defence raised objection. However it is found that as the original copy of 

the inquest report was kept by the Doctor, the carbon copy of the inquest report 

was exhibited by the prosecution.  



During argument Learned Defence Council also argued that the I/O did 

the inquest without prayer to the Executive Magistrate for the inquest. However 

the I/O clarified the same during his cross examination as the I/O as PW10 

stated that they, normally, do not give prayer to the Executive Magistrate for the 

inquest in the case of accidental case. The fact that the victim died due to the 

type of injuries mentioned in the inquest report is supported by PW9 who did the 

Post mortem examination of the victim. I have also gone through the evidence of 

PW9 who is the Medical Officer and who did the post mortem examination of 

Sarmali Begum. PW9 deposed that on examination he found Multiple Rib 

Fracture, Fracture of neck of left femur. So the fact that victim died on the day of 

the incident supported by the Post Mortem Report.  

The maxim Res Ipsa Loquitor means the things speak for itself. The 

maxim applies in actions of negligence where the circumstances of an accident 

are such that it is so improbable that it would have occurred with out the 

negligence of the accused., that it can be presumed that it was so caused. 

I have also taken in to consideration the MVI report. No mechanical 

defect is found in the said vehicle. So the guilt of the accused stands proved by 

application of Res Ipsa Loquitor. 

Rash or negligent driving does not depend on the speed of the vehicle 

nor condition of the road. The more bad the condition of the road is the greater 

caution and care should be taken while driving on a public road because the lives 

of others are in the hand of driver/rider. 

Hence prosecution has been able to prove that on the day of the accident 

the accused caused death to the victim by doing a rash and negligent act not 

amounting to culpable homicide and thereby committed the offence punishable 

u/s 304(A) IPC by adducing cogent evidence and beyond reasonable doubt. 

 

 

 

 

 



ORDER 

 

In view of the conclusion made above I hold Accused Md. Ismail Ali is 

guilty of the offence u/s 279/304(A) IPC.  

In view of above , I convict accused Md. Ismail Ali U/S.279/304(A) of the 

IPC . 

In order to deter the accused from commission of same nature of offence 

in future I am not inclined to give the benefit under the provision of the section 3 

/4  of Probation of Offenders Act 1958  

I have heard the accused person on the question of sentence to be 

passed against him. 

Therefore, I sentence accused Md. Ismail Ali to pay fine of Rs.1000/- 

U/S.279 of the IPC i/d simple imprisonment for 10 days. I also sentence accused 

Md. Ismail Ali to simple imprisonment for six months U/S.304(A) of the IPC. 

The seized vehicles shall be returned to its registered owner in due course 

of time.  

A copy of judgment shall be furnished to the accused Md. Ismail Ali free 

of cost.  

The bail bond of the accused Md. Ismail Ali is extended for a further 

period of 6 months from today as per provisions of Section 437A, Cr.P.C as 

amended up to date. 

The judgment is delivered in the open Court under my hand and the seal 

of this court on this the 29th  day of November, 2016. 

 

 

(N.C.BHUYAN) 

  Judicial Magistrate 1st Class  

     Udalguri 

 

 



APPENDIX:- 

 

1. Prosecution witnesses  

PW 1 –Abdul Gani Rahman 

PW 2 – Mukul Ali 

PW 3-   Babul Ali 

PW 4 – Sahibun Begum 

PW 5 – Mahsin Ali 

PW 6 – Ajgar Ali 

PW 7 – Makibar Rahman 

PW 8 – Ikramul Ali 

PW 9 – Dr. Phaltanga Khungur Brahma 

PW 10 – Mahadev Nath 

2. Defence witnesses  

None   

 

3. Prosecution exhibits.  

EX 1 – FIR 

Ex 2 – Seizure List 

Ex 3 – Sketch map dated 07/11/2015 

Ex 3 – Medical Report dated 26/10/2015 

(Due to the inadvertent mistake both sketch map and medical report 

were marked as Exhibit 3 by the prosecution and hence dates are mentioned for 

clarification.) 



Ex 4 – Charge sheet 

Ex 5 – Inquest Report 

4. Defence exhibit. 

None 

 

 

 

 

 

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


